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Following the introduction of the Defamation Act 2009 

(the “2009 Act”), the torts of libel and slander in 

Ireland have been replaced by the tort of defamation. 

In order to succeed in a defamation action, the 

plaintiff has to show that there was a publication of a 

defamatory statement concerning him/her to one or 

more third parties. There are three essential 

ingredients that must be present in order for the 

statement/action to be defamatory:  

 It must be published  

 It must refer to the plaintiff 

 It must be false 

STATUTE OF LIMITATIONS 

The limitation period for defamation actions1 is one year from the 

date the cause of action accrued. This period can be extended to 

two years at the discretion of the courts. The court shall not give 

an extension unless it is satisfied that (a) the interest of justice 

requires the giving of the direction and (b) the prejudice that the 

plaintiff would suffer if the direction was not given would 

significantly outweigh the prejudice that the defendant would 

suffer if the direction was given.  

However, case law indicates that Judges are reluctant to grant 

extension orders and the reason for delay is a significant factor, 

for example, mere inadvertence will not suffice. 

 

 
  



  

 

STATISTICS  

According to the Annual Report of the Court Service 

of Ireland in 2017 the Irish courts noted a significant 

increase in a number of defamation claims. Two 

hundred and eighty-seven claims were issued which 

was twenty times higher than the rate of defamation 

claims in England and Wales. Most common types of 

the defamation claims coming before the Circuit 

Court might be termed as “shoplifting claims”, 

where the plaintiff claims defamation as a result of 

being falsely accused of having stolen goods. This 

article will consider defamation claims brought in 

respect of such claims.  

AFFIDAVIT OF VERIFICATION  

The plaintiff is under a strict obligation to set out as 

accurately as possible the alleged defamatory 

statements/acts in the pleadings and to swear an 

affidavit verifying his/her account.  

It is a criminal offence according to Section 14(5) of 

the Civil Liability and Court Act 2004 to swear an 

Affidavit of Verification which includes pleas that are 

false. Breach of this section exposes a party to 

possible criminal penalties of up to 10 years 

imprisonment and/or up to €100,000 fine2. 

The parties to proceedings now have 21 days from 

the date of the pleading to file the Affidavit of 

Verification. If not filed the judge is obliged to draw 

such inferences from the failure as appear proper. 

Additionally he might refuse a costs order to the said 

party or reduce its amount if the interests of justice 

so require. 

DEFAMATORY WORDS/ACTS  

Pursuant to the 2009 Defamation Act3, one of the 

main elements of the tort of defamation is that 

there was a defamatory statement/act. Defamatory 

means that the words/acts, tend to injure a person’s 

reputation, in the eyes of reasonable members of 

society. This burden of proof rests with the plaintiff. 

The defamatory words/acts must refer directly to 

the plaintiff or reasonably be understood to refer 

directly to him/her. 

The plaintiff is also required to prove “publication”. 

The words/acts are required to have occurred in the 

presence of at least one other person- this can 

include friends or family members of the plaintiff. 

DEFENCES AVAILABLE  

In circumstances where the defendants wishes to 

dispute liability in defamation actions, it is good 

practice to set out, as accurately as possible in the 

defence, the precise words that were spoken. This 

will require detailed evidence to be taken from all 

pertinent witnesses to ascertain what occurred/was 

said at the time of the incident. Witness evidence is 

crucial in the successful defence of defamation 

actions.  

The most common defence pleaded in ‘shoplifting 

claims’ is the defence of qualified privilege and the 

seminal case relating to this defence is the High 

Court decision in McCormac v Olsthoorn4.  

In this case the plaintiff was confronted by the 

defendant who assumed that the plaintiff had stolen 

a plant from his stall. It was later established that 

the plaintiff had purchased the plant from another 

stall and having realised his error, the defendant 

apologised to the plaintiff. The plaintiff sought 

damages for defamation and the defendant defended 

this aspect of the plaintiff’s claim on the basis of 

qualified privilege. The defendant pleaded that 

although the plaintiff had not taken the plant from 

his stall, having regard to the surrounding 

circumstances, it was reasonable for him to form the 

opinion that he did. On the basis of him forming the 

honest opinion that he did, it was permissible for 

him to make enquiries of the plaintiff.  

The court accepted that the defendant had a legal 

right to protect his property and in doing so to “tax” 

an individual whom he suspected of a theft. 

It is evident from the Olsthoorn case that if a court 

is satisfied that reasonable enquiries were made of 

the plaintiff by the defendant, then qualified 

privilege amounts to a full defence of the claim. 

Therefore, if the evidence reveals that the 

defendant did no more that was necessary to protect 

his stock and acted reasonably, then the plaintiff 

should not succeed in his claim.  

On the other hand, it is clear that qualified privilege 

does not protect publications that can be shown to 

have been motivated by malice. If it is established 

that the defendant acted mala fide then he will be 

precluded from invoking the defence of qualified 

privilege and indeed, may even expose himself to an 

award of aggravated damages. The burden of proof 

to show that the defendant acted with malice rests 

with the plaintiff.  



  

Therefore the defence of qualified privilege should 

not be defeated if it transpires that the defendant 

was incorrect in his opinion that that the plaintiff 

had shoplifted, but only if his enquiries are deemed 

by the court to be unreasonable or motivated by 

malice.  

An alternative defence available is the defence of 

truth. It is crucial to note that if the defendant 

pleads the defence of truth, they must be in a 

position to prove the truth of the statement during 

trial, otherwise they are exposed to 

aggravated/exemplary damages being awarded 

against them.  

QUANTUM  

The monetary jurisdiction for damages for 

defamation in the Circuit Court is €75,000. In the 

Circuit Court the matter is heard by a judge.  

Unlike the High Court, a judge and jury hear the 

action and the jurisdiction is in excess of €75,000. 

As a guideline for damages awards in our 

jurisdiction, we refer to the case George and Emily 

Heather v McGuirks in the Dublin Circuit Courta. This 

matter related to two teenagers who were 

approached by a staff member who said: “You are up 

to no good. I saw you put leggings in the bag” and 

then proceeded to search their bags. 

Notwithstanding the fact that they found no goods 

belonging to the shop, he proceeded to escort two 

teenagers out of the shop. The matter settled for 

€10,000 for each minor plaintiff and Judge Groake 

approved the settlement commenting that it was a 

good offer.  

In an unreported Circuit Court case, the plaintiff was 

awarded €25,000 where he was accused of being a 

drug dealer. The plaintiff had attended a Western 

Union facility to wire funds out of the country to find 

that they had not gone through. He returned some 

days later to query this and a member of staff 

uttered that he ‘must be a ….drug dealer”. The 

plaintiff claimed that the remarks were made in 

front of other staff and the general public. The 

Circuit Court awarded him €25,000 in damages plus 

his costs.  

FALSE IMPRISONMENT/ASSAULT/ 
NEGLIGENCE 

In respect of the “shoplifting claims”, the defendant 

is often faced with allegations of false imprisonment 

and assault in addition to defamation.  

The increase in damages for claims involving false 

imprisonment can be seen in Horkan v Dunnes Store. 

In this matter the plaintiff was detained for 20 

minutes after being accused of stealing firelighters 

and cereal. While in the room, he presented the 

receipt for goods to the defendant’s employees but 

he reminded detained for further 10 minutes. He was 

awarded €40,000 compensation and Keys J 

mentioned that he cannot believe that the 

defendant failed to send a letter apologising for the 

accident.  

In the recent High Court judgment in Elga Holbrook v 

Dunnes Stores, Peart J stated that in the absence of 

reasonable grounds for suspicion in “shoplifting 

claims”, the defendant might be exposed to a claim 

of negligence. This has the potential of ensuring that 

the plaintiff may succeed in his action even if he 

fails to prove malice on behalf of the defendant. In 

order to ensure the best possible defence, the 

defendant should have in place a detailed Incident 

Report Form. Ideally such report will include a 

detailed description of the reasons underlying the 

employee’s action at the time of the incident and it 

should be compiled as contemporaneous to the event 

as possible. It is important to remember that given 

the delay in Irish courts, the case might be called for 

a hearing few years after the event and the report 

will ensure that the employee can refresh his 

memory before entering a witness stand.  

GOOD WORKING PRACTICES 

As outlined above, witness evidence is critical to the 

successful defence of defamation actions. It is 

necessary to have the pertinent witness available to 

give oral evidence at the trial to refute the 

allegations of the plaintiff. 

It is advisable that statements are taken as 

contemporaneously as possible setting out the 

precise words/acts at the time of the incident and 

also include the grounds upon which the member of 

staff formed the honest opinion that shoplifting was 

occurring. Given the long delays in litigation, such 

document might be invaluable in refreshing the 

memory of the member of staff who was involved in 

the incident.  

In addition statements should contain the heading 

‘made in contemplation of litigation’ so that 

discovery of them can be contested at a later stage 

in the litigation.  

Retail and security businesses should ensure that 

they have the appropriate policies and procedures in 



  

place and that their staff have been provided with 

the necessary training in these procedures and retain 

documentary evidence. 

A contemporaneous record in the Accident/Incident 

Report form is also of assistance and should be 

completed cognisant of the fact that this document 

is discoverable to the plaintiff solicitor.  

CCTV footage of the incident and if possible the 

entire footage from when the plaintiff enters the 

store should be retained. Audio CCTV footage can 

also be invaluable if available.  

Where security services are outsourced, there is 

merit in considering a contractual indemnity in 

favour of the retailer. This can then ground an 

application to join the security company as a third 

party and seek an indemnity to be let out of the 

proceedings in early course.  

We would be happy to be of further assistance and if 

you have any queries or wish to discuss any aspect of 

the above please do not hesitate to contact us on 

the below details. 
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FURTHER INFORMATION 

To find out more about our services and expertise, 

and key contacts, go to: kennedyslaw.com 
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The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  
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