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The healthcare landscape continues to evolve – driven 
by both policy decisions and behaviours at the claims 
handling level. In addition, never before has it been as 
important to consider individual measures against the 
broader environment which touches the industry – 
including, in particular, innovation and digitalisation. 

THE POLITICAL FRAMEWORK 
The issue of the NHS and funding, although always present, has 
undoubtedly grown in significance recently. Reform is focusing on 
social care and the government has begun to lay the groundwork 
for a consultation on NHS funding, with a Royal Commission being 
floated as a bipartisan approach to finding a solution. 

Prime Minister Theresa May has pledged her own personal 
commitment to the NHS. When giving evidence to the Liaison 
Committee last month, she acknowledged the “serious cost and 
demand pressures” on the health service and hinted that a 
“multi-year” funding plan would address current issues sooner 
rather than later. 

What to expect in 2018 

Brexit will continue to frame domestic law making and industry 
discussion. Maintaining a political energy for anything else may 
not be easy. 

 

 
  



  

 

Specifically, the details of a state-backed clinical 
negligence scheme for general practice are awaited. 
The intention is to deliver a long-term solution to 
the rising indemnity costs faced by GPs which are 
contributing to the ongoing retention and 
recruitment problem in general practice. The 
parameters of the scheme are still being drafted by 
the Department of Health but it is clear that the 
scheme will only apply to clinical negligence risks 
and not to any regulatory or disciplinary matters nor 
private work for which GPs would still be required to 
purchase their own indemnity cover. It is understood 
that NHS Resolution have been asked to run the 
scheme.  

INNOVATION 
Despite the uncertain political climate, law reform 
projects to support cutting edge technological 
innovation will continue. The list of government-led 
projects in research and innovation in health and 
social care is long, thereby reaffirming the important 
role innovation has to play in enhancing the UK’s 
competiveness internationally post-Brexit. 

What to expect in 2018 

Healthcare technology will remain in focus with the 
expected continuation of healthcare IT acquisitions. 
That picture promises change in patient access, 
improved revenue for health systems and lower costs 
– helping to define how the future of healthcare is 
administered. 

Specific innovation-based promises, as well as the 
growth of the digital economy, more widely, means 
that related policy is freshened and we should see 
increased activity by interested stakeholders. 
Indeed, a collaborative approach between 
government agencies, the private sector and end-
users is vital to realise the potential that innovation 
can deliver. Only by working together can barriers 
(regulatory and otherwise) be anticipated and 
reframed to help achieve the vision that the UK is at 
the forefront of the technological revolution. 

We are now starting to digitise the science of human 
health. Sophisticated smartphone apps are being 
used to continuously monitor a patient’s vital signs – 
revolutionising how we manage long term conditions 
such as type 1 diabetes. 

Artificial intelligence is transforming diagnostics, 
with machine learning technologies improving the 
speed and accuracy of diagnosis and robotics and 
augmented reality technology delivering similarly 
profound changes in surgical practice. Genomic 
science, supported by the leading ‘100,000 Genomes 
Project’, is poised to alter our understanding and 
treatment of rare hereditary diseases. 

Such technological changes will have an impact on 
the all healthcare providers – including the NHS and 
all those involved in the chain of healthcare 
delivery. The challenge is to ensure teams at the 
front end of patient-care are equipped with the 
relevant skills. New doors will also be opened to the 
governance of management information and data 
protection (including those challenges presented by 
the enforcement of the General Data Protection 
Regulations in May 2018). 

CIVIL JUSTICE REFORM 
A recap on 2017 

Policy efforts continued to target disingenuous 
claims and address costs.  

Lord Justice Jackson’s final report on extending 
fixed recoverable costs (FRC) was published on 31 
July, which included a recommendation that the 
Civil Justice Council (CJC) should, in conjunction 
with the Department of Health, set up a working 
party to develop a bespoke process for handling 
clinical negligence claims up to £25,000 together 
with a grid of FRC. 

The county court online pilot was launched on 12 
September - allowing for the electronic submissions 
of money claims in the county court, where the 
claimant is legally represented. Following online 
completion of the claim form, the court claims 
centre will issue and digitally seal the claim, before 
returning it electronically the claimant’s lawyer for 
downloading and service on the defendant.  

Looking at the work of the MoJ more widely, Justice 
Secretary and Lord Chancellor David Lidington 
confirmed the government will start its post-
implementation review of the Legal Aid, Sentencing 
and Punishment of Offenders (LASPO) Act 2012 and 
will include the civil litigation funding and costs 
reforms. 



  

What to expect in 2018 

Looking first at the bigger picture, the MoJ will want 
to continue the process begun by LASPO. It will 
continue to approach transformation of the justice 
system with reference to the main objectives of 
removing unmeritorious claims and managing the 
costs of claims. Indeed, the post-implementation 
review of LASPO is expected to conclude before the 
start of the summer recess 2018 and – despite any 
time lag caused by Brexit – set the wheels in motion 
for the next wave of thinking to shape the litigation 
landscape.  

In the meantime, the Civil Liability Bill found a slot 
in the legislative timetable on 21 March and will be 
the vehicle that will bring forward the measures for 
reforming the personal injury discount rate 
framework (as well as additional measures to reform 
whiplash claims).  

Specifically, on introducing FRC in lower value 
clinical negligence claims, the government has 
confirmed that work has commenced in setting up 
the Civil Justice Council working group as the next 
step in developing FRC policy. The chair and deputy 
chair have been appointed, with the appointment of 
further members to follow.  

At a stakeholders meeting on 23 April 2018 (at which 
Kennedys attended), the aim of the group was 
confirmed – namely to develop a bespoke process for 
clinical negligence claims up to £25,000, together 
with a grid of FRC for such cases. We expect the 
group to provide recommendations by the end of 
2018, ahead of possible implementation of a new 
process in autumn 2019. 

DISCOUNT RATE REVIEW 
A recap on 2017 

The uncertainty that prevailed with regard to the 
direction of travel following the pre-legislative 
review of the discount rate framework caused 
compensators and representatives of injured parties 
understandable frustration.  

On 30 November the Justice Committee delivered a 
blow to the Ministry of Justice’s agreement that the 
current discount rate of -0.75% and supporting 
methodology should be reformed. In telling the 
government that its evidence on claimant investment 
behaviour was “inadequate”, the Committee made a 
number of recommendations on the mechanism for 
reviewing and setting the rate. 

What to expect in 2018 

In its response to the Justice Committee’s report, 
published at the same time as the Civil Liability Bill 
on 21 March, the government explicitly rejected the 
Committee's suggestion that the existing evidence of 
over-compensation was insufficient for an immediate 
review and is pressing on with its reforms.  

If, as expected, the government will want the Civil 
Liability Bill to take effect from April 2019, we may 
see the Bill receive Royal Assent in autumn 2018. 
The first review of the discount rate will then 
commence within 90 days of commencement and the 
Lord Chancellor will be required to determine a new 
rate within 180 days.  

At second reading of the Bill on 24 April, Lord Keen 
confirmed an intention of the reform is to reduce the 
spending pressure on the NHS, which the current 
rate has caused. He said the Government is 
proposing the carry out the first review as swiftly as 
possible, and is aiming for April 2019 (and not 2020 
as had been suggested). He added that considerable 
steps may be taken in anticipation of the Bill passing 
to ensure that there is the machinery in place for 
the swift appointment of an expert panel, so that 
the review can be carried out as soon as possible.  

The Bill will begin its Committee Stage in the House 
of Lords on 10 May, which will most likely be an 
insightful session. This stage will help us see which 
amendments pass easily and which become areas of 
contention and debate. It can be assumed that 
whichever areas are contentious in the Lords will 
likely be the same in the Commons and therefore it 
will help us to determine what the sticking points 
will be. Once we understand what will make up most 
of the debate we will then be able to make a 
judgement on the likely timeframes around 
determining a new rate. 



  

CASE HANDLING IN PRACTICE 
Cerebral palsy claims 

Both claimants and defendants continue to grapple 
with the anomalies thrown up by the negative 
discount rate, most notably the Court of Appeal 
ruling in Roberts v Johnstone [1989]. As Mr Justice 
Davis found at first instance in JR v Sheffield 
Teaching Hospitals NHS FT [2017], that ruling 
remains good law. Alternative formulations to 
Roberts put forward by claimants include the 
interest element of an appropriate mortgage or 100% 
purchase with the defendant taking a charge over 
the property or agreeing to a revisionary trust. These 
options are unattractive to defendants and possibly 
ultra vires for those in the public sector. 

Until we receive further guidance from the courts, 
the issue is unlikely to be resolved.  

FURTHER INFORMATION 
To find out more about our services and expertise, 
and key contacts, go to: kennedyslaw.com 
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The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  

 

  

 
 

  

 
 

 Kennedys is a global law firm operating as a group of entities owned controlled  
or operated by way of joint venture with Kennedys Law LLP. For more information  
about Kennedys’ global legal business please see kennedyslaw.com/regulatory. kennedyslaw.com 
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