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Paying the penalty: a new era of sentencing 

The Sentencing Council’s Health and Safety Offences, Corporate Manslaughter and Food 

Safety and Hygiene Offences Definitive Guideline (the Guideline) came into effect a year 

ago today, on 1 February 2016.  

One of the main aims of the Guideline was to achieve greater consistency in the 

sentencing of health and safety cases and also to subject larger companies to more 

significant financial penalties. Pre-Guideline, fines in the millions of pounds were reserved 

for the most serious health and safety cases, usually involving multiple fatalities or 

matters of public interest (for example, rail disasters or the Buncefield explosion). That is 

no longer the case.  

Post-Guideline, large companies are regularly attracting fines of that magnitude, even in 

cases where there has been little or no injury suffered.  

Assessment 

We have undertaken a detailed assessment of the extent to which the Guideline’s aims 

have been achieved and considered the impact of the Guideline more generally on 

businesses as they battle with the prospect of million pound fines, at a time when many 

are striving to compete in these uncertain post-Brexit markets.  

We have also reviewed some of the cases involving “very large” organisations and 

considered the uncertainty which still remains in relation to the willingness of the courts 

to move outside the range of fines set out in the Guideline, in order to seek to achieve a 

proportionate sentence.  

Even more important, many will think, is the effect that the Guideline has had on 

individuals who fall foul of health and safety law.  

Following the implementation of the Guideline, even where a court assesses a person’s 

culpability to be “low”, there is the real risk of a custodial sentence being imposed. The 

harsh reality is that even where the failings of an individual are found to be minor, or 

significant efforts were made to address the risk, an individual, be it a site labourer or a 

director, could still end up behind bars.  

 

 

https://www.sentencingcouncil.org.uk/wp-content/uploads/HS-offences-definitive-guideline-FINAL-web.pdf
https://www.sentencingcouncil.org.uk/wp-content/uploads/HS-offences-definitive-guideline-FINAL-web.pdf


    
 
 
 
 
 
 

 
 

 

Company turnover is key  

The Guideline requires the court to consider the turnover of the company in order to 

decide whether it is a very large, large, medium, small or micro organisation. Next follows 

an assessment of the level of culpability of the organisation and the likelihood of the harm 

risked by the failings and the severity of the harm risked.  

The Guideline also states that where the turnover of an organisation “very greatly 

exceeds” £50 million (which is the threshold for a large organisation) it may be necessary 

to move outside the suggested range to achieve a proportionate sentence. Since the 

introduction of the Guideline, there has not been a health and safety case in the Court of 

Appeal to clarify exactly what a “very large” organisation is for the purposes of the 

Guideline.  

That said, the issue of a very large company was considered by the Court of Appeal in R v 

Ineos ChlorVinyls Limited [2016], an environmental case in which the company’s turnover 

was in the region of £900 million. In that case the court noted that the turnover of the 

company was “vastly larger” than the indicative figure given for a “large” organisation and 

the court found that the sentencing judge in that case had been fully entitled to go 

outside the bracket concerned for that reason.  

Application 

Given that the sentencing guideline for environmental offences is very similar to the 

Guideline for health and safety matters, it serves as a strong indicator as to how the Court 

of Appeal might approach the same analysis in a health and safety case. In essence it 

seems that if £900 million is “vastly larger” than £50 million then £400 million or even less 

could be held to “greatly exceed” it. In fact, the courts at first instance have indicated 

that turnovers of that value might indeed pass the threshold into “very large”.  

By way of example, we have reviewed three of our recent cases involving large 

companies:  

1) R v Network Rail Infrastructure Limited (Gipsy Lane) 

This concerned an incident at a footpath crossing over the railway near Needham 

Market in Suffolk where an elderly member of public suffered fatal injuries when 

she was hit by a train whilst she was traversing the crossing. 

In applying the Guideline, the judge remarked that the turnover of the company 

was well in excess of the £50 million threshold but, having regard to the company’s 

acceptance of its breach and the fact it had acted immediately and extensively to 

improve protection for others, he concluded it was not necessary or proportionate 



    
 
 
 
 
 
 

 
 

to move outside the range of fines for a large organisation. The judge did not 

accept the contention by both prosecution and defence that this was a case 

involving medium likelihood of harm since the crossing exposed a number of 

members of public to risk and the breaches were a significant cause of death, and 

instead proceeded on the basis of high likelihood of harm arising at this particular 

crossing. The judge concluded that this was a high culpability, harm category 1 

case, having allowed maximum credit of one third for early plea and following 

substantial mitigation. 

2) Office of Rail and Road v Network Rail Infrastructure Limited (Redhill) 

This concerned an incident in which a track worker suffered serious injury having 

been struck by a train whilst carrying out repair works in a “red zone” on a part of 

the track at Redhill. Again the judge was satisfied that on the facts of the case the 

company could properly be dealt with within the Guideline for a large corporate 

body and it was not proportionate to move outside the range for a large 

organisation. Whilst a very serious incident, it was nonetheless occasioned by 

virtue of failings at a comparatively low and local level rather than on a 

widespread basis. The judge considered the offence was properly categorised as 

medium culpability at harm category 2 and, having allowed maximum credit of one 

third for early plea and taken into account substantial mitigation, imposed a total 

fine of £800,000. 

3) R v Merlin Attractions Operations Limited 

The prosecution of Merlin Attractions Operations Limited [2016] in relation to a 

collision on a rollercoaster ride at Alton Towers which led to serious injuries being 

sustained by 16 individuals is another example of the courts considering the “very 

large” issue for the purposes of sentencing. The turnover of the company was £400 

million and the court could have taken the decision to impose a fine well outside of 

the £1.6 million to £6 million range set out in the Guideline, in fact the submission 

was made by the prosecution that it should do. The judge commented that whilst 

£400 million turnover is one that would justify moving out of the range pursuant to 

what was said in the environmental case of R v Ineos ChlorVinyls Limited [2016], 

the court on this occasion could reach a proportionate sentence without moving 

outside of the offence range for a large organisation. Merlin Attractions Operations 

Limited was fined £5 million.  

Rising fines 

The cases sentenced since the introduction of the Guideline have also confirmed our 

prediction that the fines involving cases where no injuries have been sustained would rise. 

A table setting out the cases post-Guideline where some of the highest fines have been 

levied can be located via this link: 



    
 
 
 
 
 
 

 
 

http://www.kennedyslaw.com/files/Uploads/Documents/Health%20and%20Safety/Kenned

ys_Examples_of_Higher_Fines.pdf. This includes the sentencing of Conocophillips and G4S 

Cash Solutions where fines of £3 million and £1.8 million were imposed even though there 

was no evidence of actual harm being sustained as a result of the health and safety 

failings. The sentences were based on the assessment of the harm risked which is a 

significant departure from the position pre-February 2016.  

Other cases worthy of a mention include the very recent case of R v Kentucky Fried 

Chicken (KFC) (Great Britain) Limited sentenced on 20 January 2017. KFC received a fine 

of £950,000 when a worker suffered burns when he spilled a tub of gravy on to himself as 

he performed the everyday task of taking gravy out of a microwave oven. We are a long 

way away from the type of multiple fatality national disaster case that would have 

attracted a colossal fine such as this pre-Guideline.  

Volvo Group UK Ltd has also recently been sentenced for an incident where a worker fell 

from a stepladder. Volvo was fined a similar sum to KFC, of £900,000. Interestingly this 

case was heard and sentenced by a district judge in Westminster Magistrates’ Court. When 

the Legal Aid, Sentencing and Punishment of Offenders Act 2012 came into force in 

relation to offences committed after 12 March 2015 (which has the effect of increasing the 

maximum level of fine available to Magistrates' Courts to an unlimited fine - previously 

£20,000 per offence for most health and safety offences) there would not have been many 

who would have thought that, so quickly, we would see district judges in the Magistrates’ 

Courts handing down fines close to £1 million. We are seeing more and more Magistrates’ 

Courts accepting jurisdiction for cases where companies are facing fines in the hundreds 

of thousands of pounds. 

A report published by IOSH last week1 sets out the stark reality for businesses in this post-

Guideline era. IOSH conducted an analysis of fines showing the fundamental shift that has 

occurred in the ‘top 20’ fines from 2014 through to 2016. In 2014 all 20 of the highest 

fines were below the £1 million mark, with two thirds of those being below £250,000. Shift 

to 2016, where we saw all but one of the highest 20 fines being more than £1 million, with 

four of those cases attracting fines of £3 million plus. The figures speak for themselves. 

National safety agenda? 

The question that has to be asked is: are these huge fines really necessary to drive the 

national safety agenda?  

By the Health and Safety Executive’s own analysis, the UK consistently has one of the 

lowest fatality rates across the EU and with European surveys demonstrating that the 

majority of UK workers are confident that their job does not put at risk their health and 

                                            
1 Health and safety sentencing guidelines one year on: The rise in fines and the actions companies  
can take to prevent them 27 January 2017 

http://www.kennedyslaw.com/files/Uploads/Documents/Health%20and%20Safety/Kennedys_Examples_of_Higher_Fines.pdf
http://www.kennedyslaw.com/files/Uploads/Documents/Health%20and%20Safety/Kennedys_Examples_of_Higher_Fines.pdf


    
 
 
 
 
 
 

 
 

safety, we and our clients often question why it is felt that these titanic fines are 

necessary.  

Why should UK big businesses be punished for creating a health and safety record the 

country should be proud of and a health and safety reputation that has set the benchmark 

for Europe?  

Big business 

Some cannot help but wonder whether the Guideline is merely a convenient vehicle to 

generate multi-millions for the Treasury, and to demonstrate to the disenchanted that the 

government is tough on big business.  

The reality is that the vast majority of large corporate organisations have extensive safety 

management systems and resources in place and their commitment to the safety agenda is 

generally far stronger than smaller companies. Admittedly part of that is down to the fact 

they can better afford the commitment. And equally, they are usually better able to bear 

these big fines. But it follows, the bigger the operation the more chance there will be a 

safety incident.  

Last month, “Smiffys”, a costume and fancy dress manufacturer and supplier which 

employs 250 people in Yorkshire and has been based in the UK for 120 years, announced 

its decision to move its headquarters elsewhere in light of Brexit because 40% of the 

company’s sales are going to the EU. There are reports that many others are considering 

the same move. With an annual turnover that would put Smiffys in the “large” category 

under the Guideline, we can’t help but wonder whether the draw of less safety regulation 

and much lower fines for breaches of safety law overseas could be a factor for other 

companies undergoing similar deliberations.  

Of course large fines can sometimes be necessary to bring home the message that safety 

should be taken seriously, but the question remains whether this continued penalising of 

large companies for minor offences, against an excellent background of safety, may lead 

to many other big businesses following suit and moving elsewhere. 

Individuals 

One of the main concerns following the introduction of the Guideline was the lowering of 

the custody threshold for individuals who are charged with health and safety offences. For 

many years it has been possible for individuals to be imprisoned for up to two years for 

breaches of health and safety legislation. However, the courts reserved such sentences for 

the most serious cases, usually involving a number of aggravating features.  

The Guideline introduced the possibility of imprisonment for a low culpability harm 

category 1 offence. Thus meaning those who had made significant efforts to address and 



    
 
 
 
 
 
 

 
 

manage risks could face a custodial sentence where the seriousness of the harm risked was 

in the highest category. This was potentially one of the most troubling aspects of the new 

regime, especially given the substantial increase we have seen in company directors and 

senior managers being prosecuted in their personal capacity for safety offences during 

2015 to 2016, as compared with previous years.    

Prosecutions 

Over the last 12 months, there have been far fewer prosecutions against individuals than 

organisations. Therefore it is more difficult to map any trends in terms of the way that the 

courts are applying the Guideline and there is also limited statistical data available. 

However, in our view, the courts are continuing to show a reluctance to impose immediate 

custodial sentences in all but the most serious of cases. 

In August 2016, Kenneth Thelwall, company director of Thorn Warehousing Ltd, was 

charged under s.37 of the Health and Safety at Work Act 1974. This resulted from an 

incident where one of his employees was crushed to death by a remote controlled Mobile 

Elevated Working Platform. Mr Thelwall was sentenced to 12 months in prison, disqualified 

from being a company directory for seven years and ordered to pay prosecution costs. His 

subsequent appeal against his sentence to the Court of Appeal was dismissed. It is likely 

that even if this case had appeared before the courts prior to the introduction of the 

Guideline that the outcome would have been very similar. The court heard that there was 

no risk assessment or safe system of work in place for the equipment and that the 

employee had not been properly trained. The court was also highly critical of the poor 

health and safety record of the business and the fact that Mr Thelwall had a previous 

prosecution following the death of another employee.  

In Scotland, Sheriff Collins recently sentenced the manager of Craig Services and Access, 

Donald Craig, to two years’ imprisonment following the collapse of a ‘cherry picker’ 

working platform. The court had regard to the Guideline in passing sentence and was 

highly critical of the personal assurances Mr Craig had given to others about the use and 

load bearing qualities of the cherry picker. It would appear that Mr Craig was instrumental 

in a decision which was taken to select a cheaper method of repairing the cherry picker in 

question which left it in an unsafe condition and ultimately led to the death of a worker. 

Again, evidence of this level of disregard for safety in a management position would have 

been likely to attract a custodial sentence even before the introduction of the Guideline. 

Comment 

There has been a marked change in the approach taken by defence lawyers to cases where 

charges are brought against individuals in their personal capacity. Where a custodial 

sentence is a real possibility, the importance of an early guilty plea in order to obtain the 

maximum discount on the sentence should be weighed against the risk that a finding of 

guilt following a trial could tip the case over the custodial threshold.  



    
 
 
 
 
 
 

 
 

Whilst each case has to be assessed on its own merits, there may be value in looking to 

reach agreement with the prosecution that a case does not reach the custody threshold 

and asking the court for a formal indication that an immediate custodial sentence is not 

likely to happen (referred to as a Goodyear indication).  

Therefore, whilst the effects of the Guideline have so far been felt the most by large 

companies facing much higher and more consistent fines for health and safety breaches, 

longer term concerns remain with those who are facing prosecutions in their personal 

capacity. 

We are monitoring the cases going through the court system at the moment to assess 

whether judges will become more willing to utilise their powers to imprison individuals in 

less serious cases.  

 

For more information please contact: 

David Wright, david.wright@kennedyslaw.com 

Danny McShee, danny.mcshee@kennedyslaw.com 

Anna Naylor, anna.naylor@kennedyslaw.com 

Stephanie Power Stephanie.power@kennedyslaw.com                                      
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