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December 2016 

Hong Kong Medical Law Brief 

Welcome to the latest edition of the Hong Kong Medical Law Brief. 

In this edition we start by discussing the role Inquests play in patient safety and 

improving patient care. Continuing with the theme of patient care, we also discuss 

the correct approach for doctors to follow in deciding whether a particular course of 

treatment is in a patient’s best interests, by exploring how the decision of the 

United Kingdom’s Supreme Court in Aintree University Hospitals NHS Foundation 

Trust v James has been applied in practice. 

In our case law round up we consider the United Kingdom’s High Court case of DS (By 

Mother & Litigation Friend FS) v Northern Lincolnshire & Goole NHS Foundation 

Trust (2016). This follows on from our earlier article regarding the case of Williams 

v Bermuda Hospitals Board (2016), where the Privy Council of the United Kingdom 

affirmed that in order to succeed on causation in a medical negligence claim where 

there are cumulative causative factors, claimants need not prove the negligent act 

was, on the balance of probabilities, the cause of the injury, but must show that the 

negligence made a material contribution to the injury. In DS v Northern Lincolnshire 

& Goole NHS Foundation Trust the High Court refused to accept that a three minute 

delay in management of a delivery made a material contribution to the baby’s 

cognitive difficulties and the claim failed. 

Finally, we discuss the Hong Kong Government’s Electronic Health Record Sharing 

System, with our analysis of the key aspects of the system that doctors should be 

aware of. 

As always I hope you enjoy reading this edition of the Medical Law Brief and 

welcome your feedback. 

In the meantime, I take this opportunity, on behalf of the Kennedys’ healthcare 

team, to wish you a very merry festive season. 

Christine Tsang 

Partner 

http://www.kennedyslaw.com/casereview/BermudaHospitalsBoard/
http://www.kennedyslaw.com/casereview/BermudaHospitalsBoard/
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Patient safety: the role of inquests in Hong Kong 

We review the part played by inquests in improving patient care in Hong Kong and 

set out examples of recommendations made at inquests to promote safe practices. 

Hong Kong’s latest coroners’ report included a record number of deaths registered 

and reported to coroners. In 2015 a total of 46,757 deaths were registered, of which 

10,767 deaths were reported to the coroners. This is probably linked to the ageing 

population, which is becoming a major concern in Hong Kong and has put a 

tremendous strain on public finances and facilities, including hospitals. 

In Hong Kong the police will investigate every death that has been reported to 

coroners. The coroners will consider the police report and the circumstances of 

each death and decide whether to hold an inquest. One hundred inquests were held 

in 2015. A significant proportion of these involved deaths connected with medical 

or surgical care. 

Reducing errors  

Both clinicians and patients need to accept that it is impossible to avoid all human 

error. However, many errors result from faulty systems and one major function of 

inquests in Hong Kong is: 

“to bring to the attention of a person who may have power to take 

appropriate action any deficiencies in a system or method of work which are 

disclosed by the evidence at the inquest and which are of public concern.” 

Inquests therefore play a part in patient safety. The clinicians or, more 

importantly, relevant bodies such as the Hospital Authority, the Department of 

Health and the Academy of Medicine can implement or correct a system or method 

of work to control human errors, reduce healthcare burdens and, ultimately, 

improve patient care. 

We set out below three recent examples where important recommendations were 

made either by coroners or juries. 

Example one: private healthcare 

While undergoing breast augmentation surgery at a private clinic in a commercial 

building, a patient suffered breathing problems. She later died of ischaemic brain 

damage and bronchopneumonia. The death was ruled a misadventure. Concerns 

were raised over why the surgery was performed in a commercial building rather 

than a hospital, performed by an obstetrician rather than a plastic surgeon and 

carried out without an anaesthetist on-site.  
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A number of recommendations were ordered to be sent to the Medical Council, 

Academy of Medicine, College of Surgeons and the Plastic Surgery Board, including:  

 An in-depth study should be conducted to look into issues relating to the 

cosmetic surgery industry. 

 Guidelines should set out those surgeries or medical procedures which must 

be performed by a registered doctor or a registered specialist in a relevant 

speciality. 

 Categories of surgery or medical procedures which must be carried out in 

hospitals, or which can be carried out in private clinics, should be identified.  

It is worth noting that the Food and Health Bureau published a consultation report 

in April 2016, following a wide public consultation on regulating private healthcare 

facilities. The government says it will take steps to iron out details of the new 

regulatory regime, with a view to introducing the relevant Bill to the Legislative 

Council in the 2016/17 legislative session. 

Example two: residential care 

An elderly person who resided in a care home died of pneumonia and pulmonary 

tuberculosis caused by influenza A and methicillin-resistant Staphylococcus aureus 

(MRSA). A number of recommendations were made to the Director of Health, which 

included:  

 The Department of Health should promote public awareness, with specific 

aims to increase the vaccination coverage among residents and staff in 

residential care homes for the elderly. 

 The existing guidelines on prevention of communicable diseases in 

residential care homes for the elderly, dating back to 2007, should be 

updated immediately and then regularly in the future. 

Example three: mental health 

A patient, who had a history of chronic dyspnoea, suddenly lost consciousness in a 

home for mentally-ill persons. Various recommendations were made, including:  

 Health records of patients should document their conditions. The records 

should be passed to their families, who should then sign to acknowledge 

reading and receipt. This will facilitate communications between homes, 

patients’ families and clinicians who may need this information to devise a 

medical plan. 

 The Social Welfare Department may consider increasing the staffing ratio at 

homes for mentally-ill persons.  
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 Staff should be equipped with knowledge of the care needs of patients who 

have special needs. 

Summary 

The coronial process in Hong Kong has assisted in identifying deficiencies in 

particular systems and methods of work. It has also helped clinicians to have a 

broader understanding of patient safety problems.  

Patient safety is a global issue. Whilst we cannot correct errors that have led to the 

death of patients, we can learn from these and put in place sound patient safety 

infrastructures that aim to reduce the number of people harmed or who die while 

receiving medical care. 

For more information please contact:  

Christine Tsang christine.tsang@kennedyslaw.com  
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Treatment decisions: applying the best interests test 

In 2013, the Supreme Court established the test for deciding whether a particular 

course of treatment is in a patient’s best interests in Aintree University Hospitals 

NHS Foundation Trust v James. We explore how this decision has been applied in 

practice. 

Best interests test  

A clinician must establish what the patient would want if they had the capacity to 

make the decision for themselves, by hearing evidence from friends and family 

members. Lady Hale said in Aintree that the best interests test should contain “a 

strong element of substituted judgment” to put yourself in the patient’s shoes. 

It is necessary to consider a wide range of circumstances, including the medical 

treatment in question, what it involves and its prospects of success, in consultation 

with medical professionals. However, in matters of life and death, the starting 

point remains a strong presumption that it is in the patient’s best interests to stay 

alive.  

Withdrawal of life-sustaining treatment  

In United Lincolnshire Hospitals NHS Trust v N [2014] the Court of Protection 

ordered that there be no further attempts to administer life-sustaining artificial 

nutrition and that artificial hydration should be withdrawn from a patient, N, who 

was in a minimally conscious state (MCS). By the time of the hearing, N had not 

received artificial nutrition for 32 days as a result of continually removing her 

percutaneous endoscopic gastrostomy (PEG) tube. N’s family gave evidence that 

her actions made clear she did not want to be PEG fed and that she would consider 

the continuation of artificial nutrition undignified. 

The judge concluded she was utterly convinced it was in N’s best interests not to 

make any further attempts to continue with PEG feeding and that the artificial 

hydration should also be withdrawn.  

Similarly, in M v N [2015], the judge held that withdrawing both life-sustaining 

artificial hydration and nutrition from a patient in an MCS was in her best interests. 

Mrs N, a 68-year-old woman, suffered advanced multiple sclerosis and had been in 

an MCS for seven years. She received life-sustaining artificial nutrition and 

hydration by way of a PEG tube. Mrs N’s daughter brought an application to 

withdraw this treatment on the basis her mother would consider it undignified. 

The judge held that there was no prospect of achieving a life that Mrs N would 

consider meaningful, worthwhile or dignified. It would therefore be disrespectful to 

preserve her life further in a manner in which she would consider grotesque. He 
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placed strong emphasis on what Mrs N would have wished for and relied heavily on 

evidence from her family.  

However, while the substituted judgment approach has been readily adopted by the 

Court of Protection, it still adopts a ‘balance sheet’ approach.  

We recently acted on behalf of an NHS trust in R v B Trust, X and Y [2016]. This case 

concerned a 20-year-old woman who suffered a calamitous brain bleed, causing a 

morbid deterioration of her brain cells. At the time of the hearing she was reliant 

on a life-sustaining ventilator. The judge heard expert evidence that X had been 

brain stem dead since the neurological event the previous week and there was no 

prospect of recovery. X’s parents were devout Orthodox Jews. They submitted that 

the presumption in favour of life should be given significant weight. 

The judge was convinced by the expert evidence that X was brain dead and 

considered that most young women would want the ventilator disconnected. 

However, to be considerate to the family’s (and X’s) strong religious beliefs, the 

ventilator should be withdrawn only once a conventional brain stem death test had 

taken place to confirm the expert’s views.  

Providing treatment  

In May 2016, we represented the applicant trust in Cambridge University Hospitals 

NHS Foundation Trust v BF [2016]. The judge concluded it would be in the best 

interests of a 36-year-old woman suffering paranoid schizophrenia, who was 

diagnosed with likely ovarian cancer, to undergo a total abdominal hysterectomy. 

The court heard expert evidence that, without the surgery, BF would have a life 

expectancy of six months; with the surgery, this would likely be extended to at 

least three to five years. Her capacity fluctuated and she had previously signed a 

consent form to have the surgery. However, BF resisted initial attempts to perform 

the operation due to a psychotic episode. 

Over the next month she was deemed incapable of making a decision as to whether 

or not to proceed, on the basis that she could not weigh up the risks and benefits of 

surgery. The judge held that BF did not have capacity to make the decision for 

herself. He took into account her previous willingness to undergo the surgery. The 

judge was satisfied the chance of continued life outweighed the risk of permanent 

loss of fertility.  

We also recently provided emergency advice to a trust regarding the decision to 

treat a patient, DS, whose capacity to make a decision for himself was uncertain. 

DS required lifesaving dialysis, without which it was thought that he would die 

within hours. He previously had a psychiatric assessment which concluded he had 

capacity and no recognised psychiatric disorder. DS refused the dialysis (on 

Thursday), stating he would have it at the weekend, despite having previously said 

that he did not want to die. DS subsequently agreed to go ahead with the 

treatment. 
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This case highlights the importance of establishing if a patient can ‘use or weigh’ 

the relevant information before embarking on a substituted judgment test. It also 

shows how difficult it can be to establish their wishes when they appear 

inconsistent.  

Implications for medical professionals 

Ascertaining a patient’s likely wishes when they do not have capacity is always 

challenging for clinicians in practice. Often there is little evidence or conflicting 

statements from the patient or their relatives. 

The move from a paternalistic approach to one where substituted judgement is 

applied emphasises a patient-focused approach to decision making, based on a 

broader consideration of the issues. Decisions now better reflect both the patient’s 

and their family’s wishes. This is likely to be welcomed by clinicians as it creates 

transparency and a system in which patients’ views and their dignity are respected.  

For more information please contact:  

Robert Tobin robert.tobin@kennedyslaw.com  

Amber Anderson amber.anderson@kennedyslaw.com  
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Case review 

Causation in claims for negligent management of 
labour: discussion of what does not amount to a 
“material contribution”   

DS (By mother and litigation friend FS) v Northern Lincolnshire & Goole NHS 

Foundation Trust (2016)  

A claim failed on causation where a child who suffered at least 39 minutes of acute 

profound hypoxia immediately before his birth, resulting in brain damage, could 

only establish that there had been a three-minute sub-standard delay, which had no 

impact on his mental ability or capacity.  

Implications 

In the last edition of the Hong Kong Medical Law Brief we discussed the Judgment in 

Williams v Bermuda Hospitals Board (2016) UKPC 4, where the defendant Hospital 

Board was unable to sustain a defence on causation where a negligent act or 

omission materially contributed to the overall process of harm to the patient. 

In DS, the United Kingdom’s High Court held that a three minute negligent delay in 

the management of labour, did not materially contribute to the child’s brain 

damage and so the claim failed. This reinforces that, when dealing with multiple 

cumulative causes, the alleged negligent cause must, in itself, have made a 

material contribution to the injury. Establishing breach of duty alone, absent such a 

material contribution, will not be sufficient to establish liability. 

Background 

A child, acting by his mother and litigation friend, claimed damages for injury and 

loss caused by the Defendant’s alleged negligent mismanagement of his birth, 

which resulted in him suffering brain damage and spastic cerebral palsy.  

The Claimant’s case was that there had been a negligent delay at the end of labour 

as the midwives, due to inadequate monitoring, failed to realise that his heartbeat 

had dropped to a dangerous level. Further, once they discovered the problem, they 

should have called for medical assistance minutes earlier and the doctor who then 

arrived should have decided to perform an emergency caesarean section at least 

two minutes sooner. It was alleged but for the negligent delay, the delivery would 

have been between six and nine minutes earlier, which would have been sufficient 

to reduce the period of damaging hypoxia to a materially less damaging injury.  

Decision 

Contrary to the Claimant’s claim, the High Court found there had been, at 

maximum, only a three minute negligent delay in the child’s delivery. The Claimant 

http://www.kennedyslaw.com/casereview/BermudaHospitalsBoard/
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failed to prove that, absent that delay, his brain damage would not have been 

sustained, nor that the damage would have had a materially less severe impact on 

his ability and capacity. On the child’s case that there had been a six to nine minute 

delay, common sense suggested that a reduction in exposure by this amount of time 

would have made a difference to the child's cognitive abilities, but it was difficult 

to be certain that the difference would have been material. On the balance of 

probabilities, a saving of nine minutes (which was not accepted by the High Court) 

would have made a material difference to the child’s cognitive abilities, 

substantially improving the degree to which he would be able to join in his care. 

However a saving of six minutes would have made a proportionally minor difference 

and it was impossible to say that would have improved his condition. A saving of 

three minutes would have had no impact. 

For more information please contact:  

Andrew Lovell andrew.lovell@kennedyslaw.com  

mailto:andrew.lovell@kennedyslaw.com
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Looking to the e-future – sharing medical records 
online 

The Government’s Electronic Health Record Sharing System (eHRSS) commenced 

operation on 13 March 2016, providing a platform for medical record sharing 

between public and private healthcare organisations. eHRSS has the potential to 

improve the efficiency of medical practice but, in view of the sensitive nature of 

the health data collected, stored and shared, doctors must take care to manage the 

associated risks of online record sharing.  

An overview of eHRSS 

Currently in Hong Kong, health-related and medical data are created by different 

healthcare providers at different locations and in different formats. Whilst the 

Hospital Authority has an electronic medical/patient record, which is accessible by 

various government hospitals and clinics, a large amount of data is still being kept 

in paper form. Where healthcare providers have an Electronic Health Record (eHR) 

system, such systems are generally not capable of data sharing on a large scale, if 

at all.  

The objectives of eHRSS are to enhance continuity of care, promote public-private 

partnership and improve the quality and efficiency of healthcare service delivery in 

Hong Kong.  

eHRSS is a voluntary system, where patients can register free of charge and consent 

to their personal health data being accessible to authorised healthcare providers. 

Upon joining eHRSS, and in consenting to their personal health data being 

accessible to authorised healthcare providers, patients agree to let a particular 

healthcare provider view and upload their health records. Patients also agree to the 

Hospital Authority and Department of Health viewing and uploading their health 

records. 

The key benefits of eHRSS are to enable access to patients’ up to date medical 

history, reducing duplication of tests, minimising prescription risks, saving 

investigation time and making healthcare services more efficient.  

What you need to know 

How to join - eHRSS registration requires a private clinic to join eHRSS and the 

doctors working at the clinic have to register as a healthcare professional under 

that clinic. To get access to the eHRSS of another healthcare provider, a Visiting 

Medical Officer needs to register as a healthcare professional under that other 

healthcare provider. A group practice can register all or individual healthcare 

service locations in eHRSS.  

Consent to access records - As a participating healthcare provider you will not be 

automatically granted access and be able to read the data of all registered patients. 
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To safeguard the privacy of data of patients, you must first obtain consent to view 

and also upload eHR data from either the patient or a substitute decision maker, 

where the patient is a minor or lacks mental capacity to consent on his own behalf. 

Consent may be given for one-year or an indefinite term. Consent may be revoked 

at any time, with the exception of consent given to Hospital Authority and 

Department of Health. 

Points to note when downloading information from eHRSS - Only healthcare 

recipient’s personal identification information and allergy/adverse reaction 

information, which are necessary for clinical record management and to support 

decision making, can be downloaded from eHRSS to local systems of healthcare 

providers. 

The health data contained in the eHR constitutes personal data under the Personal 

Data (Privacy) Ordinance (Cap 486) and practitioners have a duty to ensure such 

eHR is kept secure and confidential, with access restricted to a healthcare 

professional performing “healthcare”, defined as an activity performed for 

assessing, recording, maintaining or improving an individual’s health, diagnosing an 

illness/disability or treating an individual’s illness/disability or suspected 

illness/disability. 

Healthcare professionals must exercise professional judgment to interpret the 

information in eHRSS and to consider how much information should be accessed for 

reference purposes. The liability of any medical incidents resulting from the 

unauthorised downloading and leakage of health data will be judged on a 

case-by-case basis. Not all data in the clinical records will be uploaded. Only such 

data as is necessary and beneficial for the continuity of healthcare. Data that fall 

outside the eHR sharable scope, such as billing and insurance plan information, 

should not be uploaded, stored and shared through eHRSS. 

How to access - An eHR-compatible computer system connected to the internet is 

sufficient for accessing eHRSS and the government is offering free clinic 

management software (CMS On-ramp) to healthcare providers and CMS Adaptation 

Modules are available to support the operation of clinics and hospitals to enable safe 

access to eHRSS. The government will coordinate training programmes for 

healthcare providers and eHR service providers. Government-developed software is 

not mandatory and healthcare providers’ electronic medical record systems can be 

connected to eHRSS if their systems comply with technical and security 

requirements.  

Recommendations to protect the personal data and privacy of patients who 

join eHRSS - all participating healthcare providers are required to install secured 

communication modules to connect to eHRSS. Systems should be in place to ensure 

health data on the system is accurate and up to date, consents to record sharing are 

valid and only data within the shareable scope are uploaded.  
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Records and terms of consent to record sharing should be frequently monitored to 

prevent liability resulting from breaches of data privacy and professional 

misconduct complaints and disciplinary action.  

The eHRSS has the potential to improve the efficiency of medical practices. We 

advise healthcare providers to make use of the government’s resources, training 

and technical support to ensure the system is secure and staff receive necessary 

training to minimise the associated security risks. 

For more information please contact:  

Tracy Cheung tracy.cheung@kennedyslaw.com  
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